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The decision is by an evenly divided court. The dissenting judges seem 
to adopt the better line of reasoning, which is borne out by a long line of 
decisions. Teschemacher et al. v. Thompson et al., 18 Cal. u. When Mexico 
gained her independence it was declared that all inhabitants, including Indi- 
ans, should be considered citizens, and that the property of every citizen 
should be respected and protected. Treaty of Guadalupe Hidalgo. Mexicans 
who, previous to the acquisition of California by the United States, had 
acquired title to lands from that government, and who chose to remain, held 
such title and were protected the same as if no change in sovereignty had 
occurred. Phelan et al. v. Poyoreno et al., 74 Cal. 448. 

The defendants relied upon Byrne v. Alas, 74 Cal. 628, which is an almost 
parallel case. Here, as in the case under consideration, the appellants failed 
to present their claim to the land commissioners. The court held that it 
was not necessary, and that they were not even charged with knowing that 
there was such a commission. 

C. J., Beatty, who dissented, pointed out that the only difference in the 
case under review and Byrne v. Alas was that there was no provision quoted, 
that the plaintiff took the land subject that he should in no way disturb nor 
molest the Indians who were living thereon. But he calls attention to the 
fact that the plaintiff should not interfere with roads or other "servidumbres," 
and that the word "servidumbres" had a meaning in Spanish law broad 
enough to include the right of occupancy claimed by the defendants. 

In addition to the above, another of the dissenting judges contended 
that the defendants would still have had the right to occupy the land had 
there been no express reservation, for the Indians being mere wards of the 
nation, it is to be presumed that the nation has always recognized and pro- 
tected their customary rights, and that all grants are made with the under- 
standing that grantees know those rights, and take subject to them. 

Railroads — Injury to Adjoining Land — Syracuse Solar-Salt Co. 
v. Rome, W. & O. R. R. Co., 60 N. Y. Sup. 40. — Where a railroad company 
operated under statute and municipal license its track upon a city street, and 
thereby cart such dirt, cinders and soot upon the plaintiffs premises adjoin- 
ing, as to cause him great damage in the prosecution of his business, the 
manufacture of salt, diminishing its quantity, quality and value. Held, that 
the plaintiff was entitled to compensation. 

The defendant in this case relied, with apparent reason, on the case of 
Forbes v. Railroad Co., 121 N. Y. 505. It was held in that case that a railroad 
operating its road under proper authority upon a city street, took no adjoin- 
ing property and was not liable to the owner of such property for any con- 
sequential damages resulting from a natural use of the road for railroad 
purposes. 

But that decision is now limited by this case, the court saying that it 
is a "very broad statement of the rule and must be taken with some qualifica- 
tion." 

The Legislature may authorize a small nuisance, but where it greatly 
exceeds the nature of an inconvenience and causes great damage, compensa- 
tion must be allowed. 

The court holds that this case presents the fact of a taking of plaintiff's 
property, because proprietary rights must be considered here as valuable 
property. Arimond v. Green Bay, etc., Co., 31 Wis. 316, 335. Such use is an 
easement on the plaintiff's property. 2 Washburn on Real Property, 4th Ed. 
299; Long Island R. R. Co. v. Garvey, 159 N. Y. 338. 

Sale of Liquor by Druggist — Town Ordinance — People v. 
Braisted, 58 Pac. Rep. 796 (Colo.). — A town attorney furnished a person 
with money to purchase liquor from a druggist who had no permit. By 
such a sale the druggist would violate a town ordinance. Held, that the 
town could, not recover a penalty for a violation of its ordinance instigated 
and procured by its officer. 
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Although there are few cases involving this principle, the decision seems 
to be correct. It was held, in Love v. People, 160 111. 501, where a detective 
by a previously arranged plan with the owner of a building induced certain 
persons to enter the building and take money from a safe, with the sole 
intent of entrapping them, that they could not be convicted of crime. In his 
opinion on the case under consideration, the judge relies on Ford v. City of 
Denver^ 10 Colo. App. 500, where it was held public policy will not permit 
a municipality to derive profit from unlawful acts which are deliberately 
instigated by its officers. To hold that a town attorney can involve a person 
in a violation of an ordinance, that he may pursue him for a penalty would 
seem a most pernicious doctrine. 

State Appropriation to Normal University — Constitutionality— 
Boehm v. Hertz, 54 N. E. 973 (Illinois). — The Constitution of Illinois pro- 
vides: "The State shall never pay, assume or become responsible for the 
debts or liabilities of, or in any manner give, loan or extend its credit to or 
in aid of, any public or other corporation, association or individual." The 
Legislature passed an act making an appropriation "for the ordinary and 
other expenses of Illinois State Normal University and for the completion 
and equipment of its gymnasium building." One Boehm, a taxpayer, 
brought a bill praying for an injunction restraining Hertz, the State treas- 
urer, from paying any money appropriated under the act. Held, act constitu- 
tional, bill dismissed. 

The corporation was in existence prior to the adoption of the Constitu- 
tion and had received the interest of a fund called the College and University 
Fund, provided for in the act for the admission of the territory of Illinois 
as a State. Any subsequent limitation of its powers to do so must be found 
expressed or arising by necessary implication in the Constitution. They 
are not so found, and the corporation may receive. May the State give? 
The Constitution also provides that "The General Assembly shall provide a 
thorough and efficient system of free schools." There is no limitation in the 
Constitution as to the agencies the State shall adopt in providing this system 
of free schools. Speight v. People, 87 111. 600. Normal schools are public 
institutions which the State has a right to establish and maintain for the 
purpose of carrying out the policy of the State with reference to free schools. 
Burr v. City of Carbondale, 76 111. 455. 

Set Off— Judgment— Grounds of Objection — Bacon v. Reich, 80 
N. W. 278 (Mich.). — One being sued on a contract which he made with a 
corporation, since insolvent, by one to whom the corporation had assigned 
the claim, can set off a judgment obtained by him against the corporation, 
for a breach of the contract, in proceedings instituted by him subsequent to 
the assignment by the corporation of the claim against him, where he had 
no knowledge of the assignment when he took his judgment. 

That a claim becomes merged in the judgment is elementary. Accord- 
ing to the more recent cases this principle is supported on the grounds that 
the allowance of a new suit is a superfluous and vexatious encouragement 
to litigation, injurious to the defendant, and of no benefit to the plaintiff. 
15 Am. & Bng. Enc. Law, 339, and cases cited. This doctrine, however, if 
vigorously applied, may work hardship and injustice, and it seems to be 
lawful to disregard it in some cases. Wilson v. Tunstall, 6 Tex. 221; Wood 
v. Gamble, n Cush. 8; Railroad Company v. McHenry, 17 Fed. 414; Ferrall v. 
Bradford, 2 Fla. 508; Clark v. Rowling, 3 N. Y. 2i6;Stevens v. Damon, 29 Vt 
521; Cramer v. Manufacturing Co., 93 Fed. 636; Fox v. Althorp, 40 Ohio 
St. 32. 

Street Railway — License — Receivers — Improvement of Mortgaged 
Property— Rochester Trust and Safe Deposit Co. v. Rochester and 
I. R. Co. et al., 6b N. Y. Sup. 409 (Supreme Ct).— An electric railway 



